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ORI G NAL FI LED
MAY 18, 1999

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Bankruptcy Case
No. 95-32824- TDM
GARY A. BOYD and KAREN M BOYD,
Chapter 7
Debt or s.
EDWARD F. TOWERS, TRUSTEE, Adversary Proceeding
No. 98-3113-DM
Plaintiff,
V.

GARY A. BOYD and KAREN M BOYD
Def endant s.

MEMORANDUM DECI SI ON
On February 19, 1999, Gary and Karen Boyd (“Debtors”) filed a

nmotion to dismss the conplaint of the Chapter 7 trustee, Edward
Towers (“Trustee”), for recovery of post-petition transfers, for
revocation of discharge and for declaratory relief regarding
Debtors’ claimof exenption (“Conplaint”). A hearing on the
notion to dismss was held on March 26, 1999; lain A Macdonal d,
Esg. appeared on behalf of Debtors and Dennis D. Davis, Esq.
appeared on behal f of Trustee. At the hearing, the court
requested additional briefing fromthe parties. Trustee filed his

suppl enental brief on April 5, 1999 and Debtors filed their
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suppl enental brief on April 8, 1999. For the reasons stated
bel ow, the court will grant the notion to dismss wth | eave to
amend the conpl ai nt.

| .  Background?

On or about August 1, 1995, Debtors filed their joint Chapter
7 voluntary petition. Approximately four nonths earlier (in Apri
1995), Debtor Gary Boyd was injured by a fork lift operated by an
enpl oyee of Hone Depot USA, Inc. (“Hone Depot”). \When Debtors
filed their Chapter 7 petition, they held a cause of action
agai nst Hone Depot for physical, enotional and financial injuries,
but had not yet filed a |awsuit agai nst Honme Depot. Debtors
failed to disclose the existence of their clains against Hone
Depot as an asset in their sworn schedul es.

The Chapter 7 case was closed as a no-asset case on February
7, 1996; one week |l ater, on February 14, 1996, Debtors filed a
state court lawsuit against Honme Depot. Thereafter, on or about
August 20, 1997, Debtors and Honme Depot reached an agreenent
wher eby Home Depot paid $700,000 in settlenment of the personal
injury, property damage and | oss of consortiumcl ains. After
paynment to their state court litigation counsel, Debtors retained
approxi mately $410, 000.

Eventually, the United States Trustee discovered the
exi stence of Debtors’ clains against Hone Depot and noved to
reopen the Debtors’ case. The case was reopened on February 10,
1998, and on March 3, 1998, Debtors filed an anmendnent to their
schedul es di sclosing the existence of the claimand the settl enent
of it, and exenpting the personal injury portion of the claim In

their Anmended Schedul e C, Debtors stated:
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Debt ors anend their schedul e of exenptions to claim as

fully exenpt pursuant to California Code of Cvil

Procedure 8 704.140, the personal injury claimset forth

on Amended Schedul e B
In their Amended Schedul e B, Debtors disclosed only:

An unliquidated claimfor damages agai nst Hone Depot,

U S. A, Inc., a Delaware corporation and Mark Zi mrerman,

resulting fromaccident occurring on or about April 18,

1995. daimunliquidated on date of bankruptcy.

Al t hough settled on or about August 22, 1997, for the

sum of $700, 000.
Debtors exenpted only their personal injury portion of their
cl ai rs agai nst Home Depot; Debtors did not claimas exenpt any
claimfor property damage, for | oss of wages or for |oss of
consortium

Three days after Debtors filed their amended schedul es and
exenptions, Trustee served an objection to the claimof exenption
on Debtors’ counsel. The Trustee prepared the objection for
filing wth the court; even though the objection was prepared and
served well within the deadline for objections to exenptions, the
court did not receive its copy until well after the deadline.
Consequently, the objection was not tinely filed with the court.

Subsequently, on April 21, 1998, Trustee filed the Conpl aint,
seeki ng deni al of the exenption, recovery of the $700,000 in
settl ement proceeds pursuant to 11 U.S.C. 88 549 and 550, and
revocation of Debtors’ discharge.

1. Di scussi on

A Trustee’s bjection to Debtors’ Exenption of Their
Personal Injury Claimis Tinme-barred, Although Trustee
is Entitled to Valuation of Settlenent to Determ ne
Amount of Non-exenpt Property Danmage and O her C ai ns.

1. Trustee's (bjection to Exenptions |Is Tine-Barred

Trustee’s third claimfor relief in the Conpl ai nt seeks

-3




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

declaratory relief regarding the anended exenptions filed by
Debtors. Federal Rule of Bankruptcy Procedure 4003(b) requires a
trustee to file objections to exenptions within thirty days of the
filing of an amendnent to a debtor’s list of exenptions. The
United States Suprenme Court has strictly construed this filing
requi renent, essentially treating Rule 4003(b) as a jurisdictional

statute of limtations. See Taylor v. Freeland & Kronz, 503 U. S.

638 (1992) (failure of trustee to file an objection within tine
period of Rule 4003(b) resulted in allowance of clained exenption,
even where objection was otherwi se neritorious and valid).

Tinely filing requires actual receipt of the pleadings by the

clerk of court. See Cooper v. Cty of Ashland, 871 F.2d 104, 105

(9th Gr. 1989) (when papers are nmailed to clerk’s office, filing
is conpl ete when papers are received by clerk); see also Fed. R
Bankr. P. 5005(a) (docunents required to be “filed” shall be filed
with the clerk in the district where the main bankruptcy case is
pending). To the extent Rule 4003(b) establishes a statute of
limtations for objections, the requirenent of a “filing” nust be
strictly enforced. See Lee v. Dallas County Bd. O&f Educ., 578
F.2d 1177, 1178 n.1 (5th Gr. 1978) (conpliance with a filing

requi renent is not satisfied by mailing the necessary papers
within the allotted tine; the papers nust be filed by the clerk
within the filing period specified in the applicable rule or
order); see also Eubank v. Strickland (In re Strickland), 50 B.R
16, 17 (Bankr. M D. Al ab. 1985) (plain | anguage of Fed. R Bankr

P. 4007© states that nondi schargeability conpl aints nmust be
“filed” within certain tine period; depositing pleading in mai

was not sufficient “filing”). Because Trustee did not tinely file
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his objection to the anended exenption, Debtors may retain their
exenption in the personal injury portion of their clains against
Home Depot, as set forth in their amended schedul es.

Trustee argues that because Debtors received “actual notice”
of the objections to exenptions when they were tinely served with
the witten objections, Trustee has tinely objected to the anended
exenption. Trustee cites several cases (nost of which were
decided prior to Taylor) in support of his “actual notice”
argunent. I n each of these cases, however, the docunent providing
the actual notice (i.e., a notion for relief stay containing an
objection to exenption, an objection that did not conply with
| ocal rules, etc.) was tinely filed. The docunent setting forth
the objection in this case was not tinely filed.?

2. Debtors Did Not Need Leave of Court to File Anended
Exenpti ons

Trustee contends that this Court should disregard the anended
Schedul e C that declares the personal injury claimas exenpt
because Debtors did not obtain | eave of court to file their
anmendnents. Trustee cites Fed. R Bankr. P. 1009(a), which
provides that a “voluntary petition, |ist, schedule, or statenent
may be anmended by the debtor as a matter of course at any tine
before the case is closed.” Under Trustee’'s interpretation of
this rule, Debtors lost their automatic right to anend once the
case was closed, even if the case had been re-opened; Trustee
asserts that Debtors were therefore required to obtain |eave of
court before filing any anendnents. The court interprets this
provision of Rule 1009 differently: as long as a case is open, a

debtor may anmend its schedul es and statenents of affairs, unti
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closing. In any event, Rule 1009 does not affirmatively require a
debtor to file a notion to anend its schedul es and statenent of
affairs. Here, the case was open (re-opened) when Debtors filed
their amendnents. The court believes that a notion for |eave to
file amended schedul es was not necessary.

3. Section 105 Does Not Extend Trustee’'s Deadline to
Qbj ect to Exenptions

Trustee argues that this court should utilize its powers
under 11 U.S.C. 8 105 to disallow Debtors’ exenptions. The
Bankruptcy Code and Rul es, however, contain provisions
specifically governing all owance of and objections to exenptions.
See 11 U S.C. § 522; Fed. R Bankr. P. 4003. This court cannot
permt Trustee to attack Debtor’s exenptions through section 105
i nstead of the nore specific provisions and rul es governing

exenptions. Seaport Autonptive Warehouse, Inc. v. Rohnert Park

Auto Parts, Inc. (In re Rohnert Park Auto Parts, Inc.), 113 B.R

610 (9th Cr. BAP 1990) (the court’s power under section 105 is
limted; “while endowi ng the court with general equitable powers,
section 105 does not authorize relief inconsistent with nore
specific law. ").

4. Trustee is Entitled to Valuation of Settl enent

Nevert hel ess, even though Trustee did not tinely file his
objection to the exenption, Trustee is entitled to a valuation of
Debtors’ settlenment with Honme Depot to determ ne how nuch of the
settlenment paynent is attributable to property danage or ot her
clainms which are not the “personal injury” clains. Debtor
exenpted only the “personal injury” clains; to the extent the

settl enent includes anmbunts for other clains, those amounts have
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not been decl ared exenpt and continue to be property of the

est at e. While “the uncontested, unanbi guous |isted exenption
stands,” the Trustee is entitled file a notion for valuation of
the settlenent proceeds and exenption, which is not tinme-barred.
Alderman v. Martinson (In re Aldernan), 195 B.R 106, 111 (9th
Cir. BAP 1996).

Trustee argues that the “personal injury” claimexenption is
anbi guous and subject to a notion for valuation as well. The
court disagrees. The date for determ ning the value of the
personal injury exenption is the bankruptcy petition date. R gby
v. Hall (Inre Hall), 1 F.3d 853, 855 (9th Gr. 1993). As of the

petition date, Debtors’ clains agai nst Home Depot were not the
subj ect of any pending action and were unli qui dat ed. Pursuant to

Cal. Code GCiv. P. 8 704.140(a), the entire personal injury cause

of action was exenpt as of the petition. Debt ors’ personal
injury claimis unanbiguous, and is not subject to the Iimtations
of Cal. Code Civ P. 8 704.140(b), inasnuch as the settlenent did
not exist as of the petition date.?

B. Trustee’s Caimfor Revocation of Discharge is Tine-
barred.

Trustee asserts that grounds exist to revoke Debtors’
di scharge pursuant to 11 U. S.C. § 727(d)(1) and (d)(2).* An
action under subsection (d)(1) nust be filed within one year of
the granting of the discharge. An action under subsection (d)(2)
must be filed within one year of the granting of the discharge or
before the case was cl osed, whichever occurs later. See 11 U S.C
8§ 727(e)(1) and (2).°> The discharge in this case was granted on

January 27, 1996, and the case was cl osed on February 7, 1996.
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The Conpl aint was filed on April 21, 1998, nore than two years
later. It is therefore timnme-barred.

Trustee contends that Debtors’ dishonest conduct in failing
to disclose its claimagai nst Hone Depot equitably tolled the
[imtations set forth in section 727(e)(1) and (2); alternatively,
Trustee argues that the case was not “closed” for the purposes of
section 727(e)(2), because it was not finally adm nistered. As
acknow edged by the Trustee in his supplenental brief, the courts
hol ding that a case is not “closed” for section 727(e) purposes if
assets have been omtted fromthe original schedules are resorting
to “intellectual gymmastics” and are in effect applying the
doctrine of “equitable tolling.” Most courts, however, have held
that “equitable tolling” does not apply to section 727(d) actions.

Davis v. Johnson (In re Johnson), 187 B.R 984, 988 (Bankr. S.D

Cal. 1995) (setting forth Iist of cases refusing to apply
equitable tolling to section 727(d) actions). The court finds the
majority cases to be persuasive, and will not apply the doctrine
of “equitable tolling” in this case. Trustee's claimfor
revocation of discharge will therefore be di sm ssed.

C. The Court WIIl Allow the Trustee to Anend Hi s Conpl ai nt
to Seek Turnover of Any Settlement Proceeds Attri butable
to Non-Personal Injury Cains

As set forth in J 11, A supra, the court will recognize

Debtors’ claimof exenption in the personal injury cause of
action. To the extent the settlenment proceeds are directly
attributable to the personal injury clains, they are no | onger
property of the estate and are not subject to any avoi dance

action. However, with respect to that portion of the settlenent

funds attributable to property damage or other non-personal injury
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clainms, Trustee is entitled to anend his conplaint to seek
turnover of such funds. He cannot, however, maintain an avoi dance
cl ai munder section 549 and section 550, because there was no
“transfer.” The Debtors sinply retained property that woul d have
been property of the estate; they did not transfer the property to
t hensel ves.® Under Trustee's interpretation of sections 549 and
550, Debtors were both the transferees and the transferors. | f
so, no transfer occurred and Trustee cannot state a claimfor
relief under section 549 or 550. He can, however, use this
adversary proceeding to seek a turnover fromthe Debtors of any
nonexenpt portion of the Hone Depot settl enent proceeds.

[11. Disposition

Counsel for Debtors should prepare an order consistent with
t hi s Menorandum Deci sion. Counsel should submt the order within
ten days of the date of service of this Menorandum Deci sion and
should conply with B.L.R 9021-1 and 9022-1. The order should
provide for dism ssal of this adversary proceeding, subject to
| eave to anmend the conplaint to recover nonexenpt proceeds within
twenty days of the order. The order should also set a status
conference on this adversary proceeding for July 30, 1999 at 1:30
P. M
Dated: May _ , 1999

Denni s Mont al
Uni ted States Bankruptcy Judge

1. Many of the facts set forth in this section are recited in the
Compl aint, the allegations of which the court considers true for

t he purposes of this notion to dismss. Jenkins v. MKeithen, 395
U S 411, 421 (1969); Arbabian v. BP Anerica, 898 F. Supp. 703, 707
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(N.D. Cal. 1995) (“For purposes of a notion to dismss under Rule
12(b)(6), a conplaint is construed in a |light nost favorable to
the plaintiff and all properly pleaded factual allegations are
taken as true.”).

2. The objections to Debtors’ exenptions appear to be
substantively valid, particularly the allegation that Debtors are
precluded fromclaimng the cause of action exenpt because of
their fraud in secreting it fromthe trustee; if the objections
had been tinely filed, they mght well have been sustai ned.

3.Section 704.140(a) of the California Code of Civil Procedure
exenpts a cause of action for personal injury. Section 704.140(b)
exenpts a settlenent or award for a personal injury. On their
petition date, Debtors held a cause of action, not an award or
settlenment. Thus, the entire cause of action is exenpt under
section 704.140(a). See Inre Rita Marie Carr, Case No. 92-12222,
Menmor andum of Deci sion i ssued by Jaroslovsky, J. (August 16, 1994)
(avai l able on court’s website at www. canb. uscourts. gov).

4. Section 727(d) of the Bankruptcy Code provides:

(d) On request of the trustee, a creditor, or the
United States trustee, and after notice and a heari ng,
the court shall revoke a di scharge granted under
subsection (a) of this section it -

(1) such discharge was obtai ned through the fraud
of the debtor, and the requesting party did not
know of such fraud until after the granting of such
di schar ge;

(2) the debtor acquired property that is property
of the estate, and know ngly and fraudulentlr
failed to report the acquisition of or entitlenent
to such property, or to deliver or surrender such
property to the trustee; or

(3L the debtor conmmtted an act specified in
subsection (a)(6) of this section.

5. Section 727(e) of the Bankruptcy Code provides:

(e) The trustee, a creditor, or the United States
trustee nmay request a revocation of a discharge -

(1) under subsection (d)(1) of this section within
one year after such discharge is granted; or

(2) under subsection (d)(2) or (d)(3) of this
section before the later of -

(A) one year after the granting of such
di scharge; and
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(B) the date the case is closed.

6. But see, In re Signorelli

1990) (notion for turnover of proEerty of the estate sustained
where debtors’ post-petition purc

113 B.R 781, 782 (Bankr. S.D. Fl a.

ase of

real property

essence, a post-petition transfer of property of the estate
pursuant to the provisions of 11 U S. C

-11-
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is,

in




